
MINUTES 
Tuesday March 2, 2010 

Planning and Zoning Commission Meeting 
County Administration Building 

1400 Highway 180 East 
Silver City, New Mexico 

Commissioners Present 
Chair David Gershenson 
Ken Foster 
Alice Jones 
Teri Matelson 
Gillian Sherwood 
 
Commissioners Absent 
Doug Abbott 
Lori Ann Bonomo 
 
Staff Present 
Alexandra Perrault 
Luan Mitchell 
 
The regular meeting of the Planning and Zoning Commission for the Town of Silver City was called to 
order at 7:05 p.m. by Chair David Gershenson.  The Pledge of Allegiance was recited. A roll call of 
commissioners was taken and a quorum was present. 
 
Approval of Agenda 
Luan Mitchell requested an amendment to the agenda to include approval of the February 22, 2010, 
special meeting minutes. Commissioner Jones moved to approve the agenda with the addition of approval 
of the Minutes of February 22nd. Commissioner Foster seconded the motion.  All in favor, motion 
carried. 
 
Approval of Minutes 
Commissioner Matelson moved to approve the Minutes of the February 2, 2010, meeting after correction 
of a typing error on page three. Commissioner Jones seconded. All in favor, motion passed. The minutes 
of the February 22, 2010, special meeting were approved unanimously after a motion by Commissioner 
Jones and a second by Commissioner Sherwood. 
 
Old Business 
None 
 
Public Hearings 
VA 10-1 – request for a variance to allow a 0’ setback where a 10’ rear setback is required 
(Table 151.033(B) of the Land Use Code).  The property is located on a tract of land in a 
Residential B zone, addressed as 213 F Street, on part of Lot 29, Block 38, Section 4 of the 
Parrish Plot.  The applicant is Malika Crozier. 
 
There was no ex parte communication or conflict of interest on the part of any commissioner 
present. Five people were sworn in for testimony. Alexandra Perrault presented the case, 
reminding the commission that Ms. Crozier had come before them previously for a variance to 
raise a fence to 8 feet from the allowed 6-foot height. That variance was approved and when Ms. 
Crozier had that work done, she also had shelving installed that is flush on her side of the fence 
and protrudes into the setback of her property on the other side. She claimed that she did not 
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know about setback regulations or that she would need any kind of permission to build there. 
The fence has been inspected by the fire marshal, building inspector and code enforcement 
officer, who found no violations, other than the setbacks. Commissioner Jones said she was on 
the commission when the last variance was given and there was a condition that the same 
materials be used to increase the height of the fence as were used for the original fence. From 
looking at the photos provided, she believed the condition was not met, specifically citing the 
“chicken wire” at the bottom and asked Zan what recourse there is when someone violates a 
condition to a variance. Zan answered that, as with any code violation, the first step is 
notification by Letter in Lieu of Citation, which gives the offender a chance to rectify the 
situation before being cited into court. In this case, the variance request is the attempt to resolve 
the issue. Any further necessary recourse needs to be addressed separately from the variance 
request, but that staff will definitely make it a practice to inspect projects involving variances in 
the future. 
 
Ms. Crozier took the stand and stated that the “chicken wire” is actually hardware cloth that she 
had installed to prevent her cat from getting out of the yard. Chair Gershenson asked why she 
had not mentioned the shelving when she applied for the last variance Ms. Crozier’s response 
was that she had not thought about them at that point. Commissioner Foster asked why the 
structures protrude on the back side of the fence and not the front and Ms. Crozier replied that 
she does not have a lot of room in her yard due to a kiln that is there and she thought there would 
be no problem since she owns the property that they extend into. Commissioner Matelson said 
the combination of a kiln, a wooden fence and “not much room” could be a problem with regard 
to fire. Commissioner Sherwood asked if she had told the neighbor on the other side of the fence 
of her plans for the shelves. Ms. Crozier said that the neighbor had been away for some time and 
due to some past issues, she doesn’t speak with that neighbor much. Chair Gershenson said he 
didn’t understand why Ms. Crozier didn’t know about the setback regulations when there was a 
setback issue with the first variance. Commissioner Matelson expressed shock that the building 
inspector approved the structures as they did not look very well built in the pictures, primarily 
that they were not property supported, with only chunks of broken concrete on dirt as a 
“foundation.” 
 
Ashlee Fischer, the neighbor whose house faces the fence and shelves, requested the commission 
to deny the variance. She had provided photographs of the structures showing protruding nails 
and screws she believes to be dangerous, as well as how close the shelves are to her house. She 
believes the hardware cloth at the bottom of the fence provides an excellent nesting area for 
skunks, and that Ms. Crozier has a lot more space in her yard than Ms. Fisher does. She 
complained that the construction of the sheds is shabby and looks like a slum. Finally, she 
believes the structures devalue her property. Mrs. Lucero, another neighbor, said she was 
shocked when she saw the sheds being built. She said she and her husband object to Ms. Crozier 
being granted a variance after the fact and feel Ms. Crozier should be made to remove the sheds. 
She is in favor of inspections of projects that have been granted variances to ensure compliance 
and thought it was good that the Community Development Department will be doing that. Ms. 
Crozier responded that the part of Ms. Fisher’s property that the sheds back up to is a separate 
building and an unoccupied storage area, and she feels Ms. Fischer’s statement is misleading 
when she said the sheds come to within a foot of an open window of her house.  
 
Commissioner Jones requested staff to please research the previous variance as she felt the 
instructions had not been followed. Following more discussion on inspecting variances, 
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Commissioner Jones moved to deny the variance request and Commissioner Foster seconded. 
Commissioner Matelson said she would like to add to that we make sure the fence is fixed 
properly and cleaned up properly and there aren’t any kind of structures supported by this kind of 
material left behind. Ms. Perrault said “fixed properly” and “cleaned up properly” are vague and 
we’ve gotten into trouble with these vague statements before. Commissioner Matelson said she’d 
like to be sure that it’s fixed. Chair Gershenson said he was not sure this was an appropriate 
amendment to the motion but it could be brought up afterwards, maybe in New Business and 
make that specific request to staff. Ms. Perrault asked to clarify that the request is that the fence 
be brought back to the way it was before and the answer was yes. Commissioner Sherwood 
stated that in her opinion no one should be able to tell that large chunks had been cut out of the 
fence. Commissioner Jones suggested that when the work is completed, staff should go and take 
pictures and bring them back and show them to the commission. The motion was passed by 
unanimous roll call vote. 
 
VA 10-2 – request for a variance to provide 22 parking spaces instead of the 48 required for a 
restaurant and apartment complex (Table 151.07(B) of the Land Use Code).  The property is 
located on a tract of land in a Residential B zone, addressed as 1006 W. Market Street, on Block 
14, Section 3 of the Blacks Addition.  The applicant is Philip Foreman for Art Sanitarium.  
 
There was no ex parte communication or conflict of interest on the part of any commissioner 
present. Five people were sworn in for testimony. Alexandra Perrault presented the case. Mr. 
Foreman wishes to open a small restaurant in the St. Joseph’s Square apartment building. 
According to the Land Use Code, the total required parking spaces for the apartments and the 
restaurant would be 48. There are currently 21 parking spaces. The applicant proposes to add one 
more parking space and has requested the variance allowing the difference.  
 
Mr. Foreman testified that the apartment complex is an historic building, although not registered. 
His intention is for a neighborhood bistro and he believes there is enough on-street parking 
available to make up for what he will not provide in a parking lot. According to Ms. Perrault’s 
staff report, Public Works Director Peter Pena had said there is no on-street parking allowed on 
Market Street. Commissioner Foster commented that 50% less than the required number of 
spaces was overwhelming. Commissioner Matelson said she did not think bringing street parking 
to Market Street was a good idea. Several commissioners remarked that they appreciate the idea 
of another restaurant in town, but cannot condone a variance of such a large amount. 
Commissioner Jones asked Mr. Foreman if he wouldn’t like to withdraw his application and 
work on finding a better solution to the parking problem, noting that if he withdraws he can 
reapply at any time, but if the variance is voted down, he would have to wait a year before he 
could apply again. Kathleen Hales and Dave Schwantes both testified that people do park on the 
street in that neighborhood and they are concerned about increased traffic as well. After 
considerable more discussion, Mr. Foreman asked to withdraw his request for a variance. 
 
CU 10-1 – request for a Conditional Use Permit to allow a restaurant in a Residential B zone.  
The property is located on a tract of land addressed as 1006 W. Market St., on Block 14, Section 
3 of the Black’s Addition.  The applicant is Philip Foreman for Art Sanitarium.  
 
There was no ex parte communication or conflict of interest on the part of any commissioner 
present. Four people were sworn in for testimony. Alexandra Perrault presented the case. It was 
questioned whether the commission should even hear the request for a conditional use permit 
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without the variance in parking regulations as the two cannot be separated. Mr. Foreman said it is 
probably not worth his time to pursue the issue and that he would probably walk away from the 
project. Commissioner Jones said she felt there must be some way to solve the problem and both 
she and Chair Gershenson offered to connect Mr. Foreman with people in town who might be 
able to help. Mr. Foreman decided to withdraw the application. 
 
 
New Business 
Commissioner Foster asked why, if there is no parking allowed on Market Street, there are no 
signs indicating that. Ms. Perrault said she would bring that up to Peter Pena. Commissioner 
Jones asked where they stand in regard to their terms. Chair Gershenson said Peter Russell and 
the mayor feel it is important that the commission continue with the same personnel until the 
Land Use Code is finally approved by the town council. 
 
Reports from Staff 
None 
 
Reports from Commission 
Commissioner Matelson stated she felt the discussion tonight was good in that this is the kind of 
thing that will be brought up with mixed-use zoning. Commissioner Sherwood spoke to Mr. 
Foreman saying she hoped he wouldn’t let the matter of the parking spoil his plans as there may 
be something more difficult to come. Commissioner Jones recommended the commissioners 
keep the papers relating to Mr. Foreman’s applications as she felt sure the matters would come 
before them again. 
 
Community Input 
Mr. Jim Goodkind commented on the commission’s patience. (Mr. Good kind had another 
comment but the sound portion of the video was messed up at that point and I couldn’t 
understand him.) 
 
Adjournment 
Commissioner Jones moved to adjourn; Commissioner Matelson seconded. The meeting was 
adjourned at 10:00 pm by unanimous vote. 
 
 
 
 
 ___________________________________  ________________________ 
 David Gershenson     Approved May 4, 2010 
 Planning & Zoning Commission Chair 
 
 
 
 
 


